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U.S. Customs Service 
Treasury Decisions 


(T.D. 94-49) 
FOREIGN CURRENCIES 


DalLy RATES FOR COUNTRIES NOT ON QUARTERLY LIST FOR May 1994 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and foreign currencies shown 
below. The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others concerned 
pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 


Holiday: Monday, May 30, 1994. 


Greece drachma: 


IN 5 hicks p staid ds QanwasRaatey seksi ae ean $0.004140 
NE Lo 05. 25 asc 0 alanis ne Vata nckedeoh tomate 004141 
cS lc ins ghar. lg mah healed a cece eee 004090 
I 0c oc NS ae ca canta he Mine se eel 004077 
EE ORL R TE RIT as LABRET SOI TE EES 5 004087 
A RR SRE CS FCS, vee 004097 
III). on a cccult dae ainda maar cena eae amma 004057 
NR 5 wi aSssehns bide le RI aa .004054 
SIE 5 cc. ani widukesvalesateustnher sles 004058 
OE EELS OF 004040 
ES EE I I DS aR TS 004033 
es ies sac ee i a seat 004053 
NE 5c: «0c uu dagihabiaedaeuasigadves ts ob ke nl 004057 
SMM 3. 7 a itil deuec decade ence eaxweusenial 004066 
I. Sicha: 2 ack ak dh ples eee ic Coe ee .004014 
ID ak cativaic oh, cxxxcwcate ken beter .004086 
NII 2-55 hi. 8) cule Bas ok vad aatastpmeaian tos was 004085 
ES ee ae ara ee 004104 
I Se an ae As oe a 004061 
MIN eed CCN, ad ted kia ee yepcths oxen es 004054 
INE 555, Fics hs ss «nc cibga’eiack ea as cdaceatton chp oes 004125 


South Korea won: 


NN 8 8 i cin ME a a at $0.001234 
I oo, cick ua kx kecat a ikitamecaedee aeeeete dé 001233 
chin i gi coco Seda aad an 001234 
MI isos ux cache, sate tiveden ch coe staaeres 001234 


UMP BOS ics: Sais oan gaelina boas os meee dams dame bed ys .001236 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
May 1994 (continued): 


South Korea won (continued): 


May 9, 1994 $0.001235 
May 10, 1994 001232 
May 11, 1994 001235 
May 12, 1994 001235 
May 13, 1994 001236 
May 16, 1994 001236 
May 17, 1994 001235 
May 18, 1994 001235 
May 19, 1994 001235 
May 20, 1994 001235 
May 23, 1994 004086 
May 24, 1994 001236 
May 25, 1994 001235 
May 26, 1994 001235 
May 27, 1994 001235 
May 31, 1994 001236 


Taiwan N.T. dollar: 


May 2, 1994 $0.037850 
May 3, 1994 .037793 
May 4, 1994 .037793 
May 5, 1994 .037693 
May 6, 1994 .037665 
May 9, 1994 .037538 
May 10, 1994 .037355 
May 11, 1994 .037341 
May 12, 1994 .037202 
May 13, 1994 ; .037286 
May 16, 1994 .037300 
May 17, 1994 .037230 
May 18, 1994 .037230 
May 19, 1994 .037313 
May 20, 1994 .037202 
May 23, 1994 .037230 
May 24, 1994 .037064 
May 25, 1994 .036982 
May 26, 1994 .036914 
May 27, 1994 .036928 
May 31, 1994 .036955 


Dated: June 1, 1994. 


GERALDYNE WECHSLER, 
(for Michael Mitchell, Chief, 
Customs Information Exchange.) 





U.S. CUSTOMS SERVICE 


(T.D. 94-50) 
FOREIGN CURRENCIES 


VARIANCES FROM QUARTERLY RATES FOR May 1994 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to 31 U.S.C. 5151, and reflect variances of 5 per centum or 
more from the quarterly rates published in Treasury Decision 94-35 for 
the following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs pur- 
poses to convert such currency into currency of the United States, con- 
version shall be at the following rates. 


Holiday: Monday, May 30, 1994. 


Ireland pound: 


May 2, 1994 $1.483600 
May 20, 1994 1.487000 
May 23, 1994 1.487000 
May 25, 1994 1.483000 
May 26, 1994 1.484000 


New Zealand dollar: 
May 31, 1994 $0.594500 


South Africa, Republic of, rand: 


May 20, 1994 $0.271887 
May 24, 1994 .272480 
May 25, 1994 .272405 


Dated: June 1, 1994. 


GERALDYNE WECHSLER, 
(for Michael Mitchell, Chief, 
Customs Information Exchange.) 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 94-84) 


TORRINGTON Co., PLAINTIFE AND FEDERAL-MOGUL Corp, PLAINTIFF 
INTERVENOR v. UNITED STATES, DEFENDANT, AND SKF USA Inc., SKF 
GmsH, GMN Georc MuLLER NurnBerG AG, NTN Bearinc Corp oF 
America, NTN KuGELLAGERFABRIK (DEUTSCHLAND) GMBH, CATERPILLAR 
Inc., FAG KuGELFISCHER GEORG ScHAFER KGaA, INA WALZLAGER 
SCHAEFFLER KG, INA BerarinG Co., INc., MESSERSCHMITT BOELKOW- 
BLoHM GMBH, AND MBB HELIcopTer Core, DEFENDANT-INTERVENORS 


Court No. 91-08-00567 


Plaintiff-intervenors contest certain aspects of the Department of Commerce, Interna- 
tional Trade Administration’s (“Commerce”) redetermination on remand filed pursuant 
to Torrington Co. v. United States, 17 CIT __, 832 F Supp. 379 (1993). 

Held: This case is remanded to Commerce, with respect to INA Walzlager Schaeffler KG 
and INA Bearing Company, Inc. (“INA”), for correction of the programming errors identi- 
fied by INA and the error identified by Commerce. Since this case is being remanded for 
the correction of programming errors as to INA, the clerical error as to NTN Bearing Cor- 
poration of America and NTN Kugellagerfabrik (Deutschland) GmbH should also be cor- 
rected. Commerce’s Redetermination on Remand is affirmed in all other respects. 

[Case remanded with respect to errors identified by INA and Commerce, as well as 
NTN, affirmed in all other respects. ] 


(Dated May 24, 1994) 


Stewart and Stewart (Eugene L. Stewart, Terence P Stewart, James R. Cannon, dr., 
Wesley K. Caine, Myron A. Brilliant, Geert De Prest, Margaret E.O. Edozien, Robert A. 
Weaver, David Scott Nance and Amy S. Dwyer) for plaintiff The Torrington Company. 

Frederick L. Ikenson, PC. (Frederick L. Ikenson, J. Eric Nissley and Joseph A. Perna, V) 
for plaintiff-intervenor Federal-Mogul Corporation. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. Melnbrencis and 
Jane E. Meehan); of counsel: John D. McInerney, Senior Counsel, Dean A. Pinkert, Stephen 
J. Claeys, Douglas S. Cohen and Thomas H. Fine, Attorney-Advisors, Office of the Chief 
Counsel for Import Administration, U.S. Department of Commerce, for defendant. 

Howrey & Simon (Herbert C. Shelley, Scott A. Scheele, Alice A. Kipel, Juliana M. 
Cofrancesco and Thomas Trendl) for defendant-intervenors SKF USA Inc. and SKF 
GmbH. 

Grunfeld, Desiderio, Lebowitz & Silverman (Bruce M. Mitchell and Philip S. Gallas) for 
defendant-intervenor GMN Georg Muller Nurnberg AG. 

Barnes, Richardson & Colburn (Robert E. Burke, Donald J. Unger, Kazumune V. Kano 
and Diane A. MacDonald) for defendant-intervenors NTN Bearing Corporation of Amer- 
ica and NTN Kugellagerfabrik (Deutschland) GmbH. 

Powell, Goldstein, Frazer & Murphy (Richard M. Belanger and Neil R. Ellis) for defen- 
dant-intervenor Caterpillar Inc. 
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Grunfeld, Desiderio, Lebowitz & Silverman (Max F- Schutzman, David L. Simon, 
Andrew B. Schroth and Matthew L. Pascocello) for defendant-intervenor FAG Kugelfis- 
cher Georg Schafer KGaA. 

Arent Fox Kintner Plotkin & Kahn (Stephen L. Gibson and Eleanor Pelta) for defendant- 
intervenors INA Walzlager Schaeffler KG and INA Bearing Company, Inc. 

Rogers & Wells (William Silverman and Ryan Trainer) for defendant-intervenor 
Messerschmitt-Boelkow-Blohm, GmbH and MBB Helicopter Corporation. 


OPINION 


TsoucaLas, Judge: Defendant-intervenors, SKF USA Inc., SKF 
GmbH (“SKF”), INA Walzlager Schaeffler KG, INA Bearing Company, 
Inc. (“INA”), NTN Bearing Corporation of America and NTN Kugellag- 
erfabrik (Deutschland) GmbH (“NTN”) contest certain aspects of the 
Department of Commerce, International Trade Administration’s 
(“Commerce”), final results in the first administrative review of the 
antidumping duty orders on antifriction bearings from the Federal 
Republic of Germany. Antifriction Bearings (Other Than Tapered Roller 
Bearings) and Parts Thereof From the Federal Republic of Germany; 
Final Results of Antidumping Duty Administrative Review, 56 Fed. Reg. 
31,692 (1991). 


BACKGROUND 


In Torrington Co. v. United States, 17 CIT é , 832 F Supp. 379, 
393 (1993), the Court remanded this case to Commerce to 


add the full amount of VAT [value-added tax] paid on each sale in 
the home market to FMV [foreign market value] without adjust- 
ment; to determine if SKF’s method of reporting discounts in the 
home market for SKF GmbH meets the standard required for those 
discounts to be treated as direct selling expenses and subtracted 
from FMV or if information on the administrative record does not 
support deduction as direct expenses, to treat these discounts as 
indirect selling expenses; to develop a methodology which removes 
discounts paid on sales of out of scope merchandise from any adjust- 
ments made to FMV for SKF’s discounts or, if no viable method can 
be developed, to deny such an adjustment in its calculation of FMV; 
and to treat FAG’s [FAG Kugelfischer Georg Schafer KGaA] cur- 
rency hedging expenses as indirect selling expenses pursuant to 
19 C.FR. § 353.56(b)(2). 


In addition, on March 16, 1993, the Court granted Commerce permis- 
sion to correct two ministerial computer errors contained in the final 
margin programs for INA. 

On January 6, 1994, Commerce filed with this Court its Final Results 
of Redetermination Pursuant to Court Remand, The Torrington Com- 
pany v. United States, Slip Op. 93-168 (August 20, 1993) (“Redetermina- 
tion on Remand”). In its Redetermination on Remand, Commerce 
stated that it will “add to USP [United States price] the result of multi- 
plying the foreign market tax rate by the price of the United States mer- 
chandise at the same point in the chain of commerce that the foreign 
market tax was applied to foreign market sales” and “will also adjust the 
USP tax adjustment and the amount of tax included in FMV.” Redeter- 





U.S. COURT OF INTERNATIONAL TRADE 9 


mination on Remand at 3. Commerce also determined that SKF’s dis- 
count claim “does not meet the standard required for the discounts to be 
treated as direct selling expenses.” Concluding that it was “unable to 
develop an appropriate methodology” to treat these discounts as direct 
selling expenses, Commerce “denied SKF’s home market discount 
adjustment.” Jd. at 5. In addition, Commerce “treated FAG’s currency 
hedging expenses as indirect selling expenses pursuant to 19 C.ER. 
§ 353.56(b)(2).” Id. Further, in accordance with the Court’s permission 
granted on March 16, 1993, Commerce corrected the following ministe- 
rial computer errors with respect to INA: 


(1) an error in the program for CRBs [cylindrical roller bearings] 
manufactured by INA which precluded the comparison of United 
States bearing models with both identical bearings as well as home 
market families of bearings, and (2) an error in the program for BBs 
[ball bearings] and CRBs manufactured by INA, which precluded 
the adjustment of FMV for indirect selling expenses pursuant to the 
exporter’s sale price [“ESP”] offset when FMV was based upon 
constructed value. 


Id. at 6. 


DISCUSSION 


Commerce’s final results filed pursuant to a remand will be sustained 
unless that determination is “unsupported by substantial evidence on 
the record, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(b)(1)(B) (1988). Substantial evidence is “relevant evidence as a 
reasonable mind might accept as adequate to support a conclusion.” 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938); Alhambra 
Foundry Co. v. United States, 12 CIT 343, 345, 685 F Supp. 1252, 1255 
(1988). 


1. VAT Calculation and Adjustment: 

Commerce states that it has changed its methodology in accordance 
with this Court’s decision in Federal-Mogul Corp. v. United States, 
17CIT__, 834 F Supp. 1391 (1993), and “will add to USP the result of 
multiplying the foreign market tax rate by the price of the United States 
merchandise at the same point in the chain of commerce that the foreign 
market tax was applied to foreign market sales.” Commerce further 
states that it “will also adjust the USP tax adjustment and the amount of 
tax included in FMV.” Redetermination on Remand at 3. 

SKF states that the approach Commerce has taken “is unlawful in 
that it is contrary to 19 U.S.C. § 1677a(d)(1)(C)” and “is inconsistent” 
with the dictates of this Court’s decision in Federal-Mogul, supra. Com- 
ments of Defendant-Intervenors, SKF USA Inc. and SKF GmbH, Upon 
Redetermination on Remand (“SKF’s Comments”) at 2. 

Torrington and Federal-Mogul agree with Commerce on this issue. 
Torrington’s Rebuttal Comments to Comments of Defendant-Interve- 
nors on Commerce’s Redetermination on Remand (“Torrington’s Rebut- 
tal Comments”) at 1-4; Comments of Federal-Mogul Corporation in 
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Rebuttal to the Comments of SKF USA Inc. and SKF GmbH on the Final 
Results of Redetermination Pursuant to Court Remand (“Federal- 
Mogul’s Rebuttal Comments to Comments of SKF”) at 4-7. 

There is no merit to SKF’s argument. SKF agrees that Commerce has 
“acted consistently with judicial precedent” in applying the VAT rate to 
a packed, ex-factory price, “in that it has avoided the creation of margins 
where they do not otherwise exist.” SKF’s Comments at 4 n.1. 

On remand in this case, Commerce complied with this Court’s 
instruction. In so doing, Commerce performed the recalculation of the 
VAT adjustment in a manner consistent with its current administrative 
practice. Commerce describes the recalculation as follows: 


[Commerce] will add to USP the result of multiplying the foreign 
market tax rate by the price of the United States merchandise at the 
same point in the chain of commerce that the foreign market tax 
was applied to foreign market sales. [Commerce] will also adjust the 
USP tax adjustment and the amount of tax included in FMV. These 
adjustments will deduct the portions of the foreign market tax and 
the USP tax adjustment that are the result of expenses that are 
included in the foreign market price used to calculate foreign mar- 
ket tax and are included in the United States merchandise price 
used to calculate the USP tax adjustment and that are later 
deducted to calculate FMV and USP. These adjustments to the 
amount of the foreign market tax and the USP tax adjustment are 
necessary to prevent our new methodology for calculating the USP 
tax adjustment from creating antidumping duty margins where no 
os would exist if no taxes were levied upon foreign market 
sales. 


Redetermination on Remand at 3. 

SKF has presented no sound reason for this Court to disturb Com- 
merce’s Redetermination on Remand with respect to the tax issue or to 
disturb Commerce’s current administrative practice with regard to this 
issue. Therefore, Commerce’s Redetermination on Remand on this 
issue is affirmed. 


2. SKF’s Home Market Discounts: 

In Torrington, the Court directed Commerce to determine whether 
SKF’s method of reporting discounts for SKF GmbH meets the stan- 
dard required for those discounts to be treated as direct selling expenses 
and subtracted from FMV. Torrington Co.,17CITat__, 832 F Supp. at 
390. The Court also directed Commerce to develop a methodology which 
removes discounts paid on SKF’s sales of out of scope merchandise from 
any adjustments made to FMV for discounts. If no viable method could 
be developed, the Court instructed Commerce to deny such an adjust- 
ment in the calculation of FMV. Id. 

SKF argues, with regard to SKF’s German home market cash dis- 
counts, that Commerce’s remand results are both factually and legally 
in error. SKF further contends that Commerce’s “characterization of 
how SKF calculated these discounts is incorrect, has no record support 
and, indeed, is contradicted by the record.” SKF’s Comments at 4. 
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In the Redetermination on Remand, Commerce states: 


SKF calculated discounts by allocating total discounts granted over 
all sales. SKF did not provide transaction-, product- or customer- 
specific data for its discount claim. Because SKF’s discount claim 
was not shown to have a reasonably direct relationship to the sales 
under consideration, this adjustment does not meet the standard 
required for discounts to be treated as direct selling expenses. Fur- 
thermore, based on the record submitted to us, we have no informa- 
tion that would allow us to segregate discounts on in-scope 
merchandise from those attributable to out-of-scope merchandise. 
Because we are unable to develop an appropriate methodology, we 
st SKF’s home market discount adjustment, as instructed by 
the Court. 


Redetermination on Remand at 5. 

Torrington agrees with Commerce’s denial of SKF Germany’s home 
market discount adjustment. Torrington states that “[w]hile SKF was 
able to demonstrate the amount of cash discounts that could have been 
applicable to individual transactions, it did not report the discounts that 
had in fact been applicable on a transaction-specific or product-specific 
basis.” Torrington contends “[t]his means that cash discounts were 
likely assigned to sales on which no discounts were actually granted.” 
Torrington’s Rebuttal Comments at 5. 

In remanding this matter to Commerce, this Court stated that it can- 
not permit Commerce to use a methodology which allows for the inclu- 
sion of discounts paid on out of scope merchandise in calculating 
adjustments to FMV and ultimately the dumping margins. Torrington 
Co. v. United States, 17CIT___—,_—_—, 818 F Supp. 1563, 1579 (1993). 
On remand, Commerce correctly implemented this Court’s instruc- 
tions. Commerce found that, based on the information of record, SKF’s 
discount claim was “not shown to have a reasonably direct relationship 
to the sales under consideration.” Redetermination on Remand at 5. 

Comments submitted have not changed the Court’s position on this 
issue. As Commerce has complied with this Court’s remand instructions 
with regard to this issue, Commerce’s redetermination remand results 
with respect to the treatment of discounts is affirmed. 


3. FAG’s Currency Hedging Expenses: 

Commerce treated FAG’s currency hedging expenses as indirect sel- 
ling expenses pursuant to 19 C.ER. § 353.56(b)(2) in accordance with 
the Court’s instructions. Redetermination on Remand at 5. Commerce’s 
redetermination remand results with respect to the treatment of FAG’s 
currency hedging expenses is affirmed. 

4. Ministerial Computer Errors: 

On remand, Commerce corrected certain computer errors with 
respect to INA which it has acknowledged are ministerial in nature. Spe- 
cifically, programming corrections were made for: 


(1) an error in the program for CRBs manufactured by INA which 
precluded the comparison of United States bearing models with 
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both identical bearings as well as home market families of bearings, 
and (2) an error in the program for BBs and CRBs manufactured by 
INA, which precluded the adjustment of FMV for indirect selling 
expenses pursuant to the exporter’s sale price offset when FMV was 
based upon constructed value. 

Redetermination on Remand at 6. 
INA claims that Commerce failed to fully correct the errors noted 
above. Comments of INA Walzlager Schaeffler KG and INA Bearing 
Company, Inc. on the Final Results of Redetermination Pursuant to 
Court Remand at 2-3. In addition, INA claims that Commerce’s use of a 
revised methodology in the redetermination remand results for calcula- 
tion of the foreign market tax adjustment to USP resulted in an error 
with respect to INA’s BBs. Id. at 4. Therefore, INA asks that the Court 
further remand this case to Commerce for correction of: 
(1) the error in the program for INA CRBs which precluded proper 
model matching, (2) the error in the program for INA CRBs which 
precluded deduction ESP offset when FMV was based upon 
constructed value and (3) the error in the program for INA BBs 
which resulted in incorrect calculation of the VAT adjustment to 
US. price. 

Id. at 4-5. 

Federal-Mogul agrees with INA that this case should be remanded to 
Commerce for correction of the programming errors in the final margin 
program for INA BBs. Comments of Federal-Mogul Corporation in 
Response to the Comments of INA Walzlager Schaeffler KG and INA 
Bearing Company, Inc. on the Final Results of Redetermination Pur- 
suant to Court Remand at 1-2. 

Commerce states that “[u]pon examination of the computer program- 
ming errors complained about in the comments, Commerce has con- 
cluded that the errors, in fact, occurred and should be corrected.” 
Defendant’s Response to the Comments of INA Walzlager Schaeffler KG 
and INA Bearing Company, Inc. on the Final Results of the Redeter- 
mination Pursuant to Court Order. Commerce further states that, “in 
examining the errors committed in connection with the calculation of 
the foreign market tax adjustment to US. price for ball bearings, Com- 
merce also ascertained that an identical programming error was com- 
mitted in connection with INA’s home market price.” Commerce 
requests that, “upon remand, this programming error should also be 
corrected.” Id. 

NTN alleges that, in calculating USP Commerce erroneously multi- 
plied NTN’s total U.S. sales by a factor of 8.56, thereby creating a huge 
Potential Uncollected Dumping Duties (“TOTPUDD”) number. NTN’s 
Comments on the ITA’s Redetermination on Remand at 2-3. NTN 
states, “When this number is divided by the total entered value, the 
assessment rate becomes extremely, and obviously incorrectly, high.” 
Id. at 3. Therefore, NTN seeks another remand to Commerce so the 
error may be corrected before final judgment is issued. Id. 
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Defendant argues that it committed a harmless error in regard to 
NTN and that NTN’s request for another remand for correction of this 
error should be denied. Defendant’s Response to NTN’s Comments on 
the ITA’s Redetermination on Remand at 2. 

In respect to INA, this case is remanded to Commerce for correction of 
the programming errors identified by INA and the error identified by 
Commerce. Since this case is being remanded for the correction of pro- 
gramming errors as to INA, the clerical error as to NTN should also be 
corrected. 


CONCLUSION 


In accordance with the foregoing opinion, this case is remanded to 
Commerce, with respect to INA, for the correction of the programming 
errors identified by INA and the error identified by Commerce. Since 
this case is being remanded for the correction of programming errors as 
to INA, the clerical error as to NTN should also be corrected. Com- 
merce’s Redetermination on Remand is affirmed as to all other issues. 

The remand results are due within thirty (30) days from the date this 
opinion is entered. Comments or responses are due within fifteen (15) 
days thereafter. Rebuttal comments are due within ten (10) days of the 
date responses or comments are due. 


(Slip Op. 94-85) 


SRR, A SuBsSIDIARY OF THE STRIDE RITE Corp, PLAINTIFF v. ALFONSO ROBLES, 
District DIRECTOR OF CUSTOMS, SAN JUAN, PUERTO Rico, COMMISSIONER, 
U.S. Customs SERVICE, AND UNITED STATES, DEFENDANTS 


Court No. 93-01-00059 
[Judgment for Defendants. ] 
(Dated May 25, 1994) 


Sandler, Travis & Rosenberg, PA. (Ronald W. Gerdes and Teresa M. Polino) for plaintiff. 

Frank W. Hunger, Assistant Attorney General, Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, United 
States Department of Justice (Mark S. Sochaczewsky and Carla Garcia-Benitez), Karen PR 
Binder, Office of Assistant Chief Counsel, International Trade Litigation, United States 
Customs Service, of counsel, for defendants. 


OPINION 


REstanl, Judge: This matter is before the court on cross-motions for 
summary judgment and plaintiff's motion for writ of mandamus. Plain- 
tiff alleges that seven entries of its merchandise made in 1989 have not 
been liquidated because the bulletin notice of liquidation was defective 
in that an entry number with a filer code was used, instead of the import- 
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er’s name. It asserts that because liquidation did not occur in a timely 
fashion, liquidation by operation of law has occurred and no additional 
duties are owed. See 19 U.S.C. § 1504 (1988). It also seeks a writ of man- 
damus compelling the United States Customs Service to post a notice of 
liquidation by operation of law. Defendants assert that liquidation 
occurred, and it either was properly noticed or plaintiff's time to protest 
under 19 U.S.C. § 1514 (1988) is tolled, but in either case no liquidation 
by operation of law occurred. 

The court begins with a discussion of the overall statutory scheme, as 
defendants apparently do not accept the court’s view on some very basic 
matters. 19 U.S.C. § 1500(d) provides for liquidation, and § 1500(e) pro- 
vides for notice of liquidation. To read the two provisions so separately, 
as do defendants, that liquidation may be said to occur even if a Customs 
official simply places an entry stamped “liquidated” in a locked filing 
cabinet, is untenable. As defendants state, defective notice of liquida- 
tion does toll the period for protesting a decision incorporated into the 
liquidation, but if no notice of liquidation is provided within the time 
periods allowed by 19 U.S.C. § 1504, liquidation by operation of law as 
provided in the entry papers occurs. 19 U.S.C. § 1504(a). 

It was the clearly stated purpose of 19 U.S.C. § 1504 to give importers 
some certainty as to duties owed. S. Rep. No. 778, 95th Cong., 2d Sess. 32 
(1978), reprinted in 1978 U.S.C.C.A.N. 2211, 2243. Reading 19 U.S.C. 
§ 1504 to allow for “secret” liquidation eviscerates its purpose. 19 U.S.C. 
§ 1500 and § 1504 must be read together. To be effective, liquidation 
must be noticed in a way that advises parties who are bound by the liqui- 
dation that it has occurred. The court clearly set forth its view on this 
matter in Washington Int'l Ins. Co. v. United States, 13 CIT 112, 116, 
707 F. Supp. 561, 565 (1989), and contrary to defendants’ assertion, no 
decision of the Federal Circuit has indicated this view is incorrect. In 
fact, its recent cases, e.g., Goldhofer Fahrzeugwerk GmbH v. United 
States, 885 F.2d 858, 860 (Fed. Cir. 1989), indicating that bulletin notice 
is the key and courtesy notices are merely predictive and do not provide 
actual notice of liquidation, seems fully in agreement with this view.! 
See also United States v. Astra Bentwood Furniture Co., 28 CCPA 205, 
213 (1940) (without bulletin notice, “there has been no final legal liqui- 
dation of the involved entry”). The statutory scheme is clear: 

1. Decisions incorporated into a liquidation must be protested or they 
become conclusive. 19 U.S.C. § 1514(a); United States v. Toshoku Amer- 
ica, Inc., 879 F.2d 815, 818 (Fed. Cir. 1989); United States v. Utex Int'l 
Inc., 857 F-2d 1408, 1413-14 (Fed. Cir. 1988); United States v. Ataka 
America, Inc., 826 F. Supp. 495, 502 (Ct. Int’] Trade 1993). 

2. Protests must be filed within 90 days of the bulletin notice of liqui- 
dation. (Sureties may protest after separate notice is sent to them.). 
19 U.S.C. § 1514(c)(2). 


1 Tropicana Prods., Inc. v. United States, 909 F.2d 504 (Fed. Cir. 1990), cited by defendants at oral argument, does not 
hold to the contrary. It deals only with the time for protesting with respect to the time of a bulletin notice. Jd. at 505-06. 
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3. Bulletin notice is the only effective notice of liquidation; courtesy 
notices are predictive only. Goldhofer, 885 F.2d at 860. 

4. Without a bulletin notice there is no effective liquidation. Astra, 
28 CCPA at 213; Washington Int'l, 13 CIT at 116, 707 F Supp. at 565. 

Thus, the basic statutory scheme provides that in order to achieve 
effective liquidation, notice must be given and it must be given in the 
manner specified by the Secretary of the Treasury. 19 U.S.C. § 1500(e). 
The Secretary has specified that such notice shall be bulletin notice, in 
accordance with Customs Form 4333. See 19 C.ER. § 159.9 (1993).? The 
issue in this case is whether, during the time period in question, Cus- 
toms Form 4333 required the name of the importer of record to be speci- 
fied in words or whether a filer’s code number together with the entry 
number satisfied the basic form 4333 requirements. 

There is no doubt that the filer code is a unique number that identifies 
the person or entity making entry, usually the broker representing the 
importer of record. (In this case entry was made by a broker.). Thus, 
there is no question that the filer code is effective notice to the broker 
that entries he has made have been liquidated. While the broker may 
then be required to match the entry number to a particular importer of 
record, there was no evidence submitted indicating this is an onerous, or 
even a difficult, task. The broker is the agent of the importer of record, 
see United States v. Federal Ins. Co., 805 F.2d 1012, 1013 (Fed. Cir. 1986), 
and notice to the broker will suffice. Obviously, an importer of record 
can obtain his entry numbers from his broker, if he wishes to check the 
bulletin notices himself. An importer making his own entries will have 
his own filer code. Thus, the notice at issue here may or may not be con- 
venient notice, but it is legally sufficient notice, if it also satisfies the 
essential requirements of Form 4333. 

Although the filer code was in use from approximately 1984, it is 
undisputed that prior to July 1, 1988, Form 4333 required the use of the 
name of the importer of record in words.® By Treasury Decision 88-38, 
which was published at 53 Fed. Reg. 25,041 (1988), effective as of July 1, 
1988, the date of publication, Form 4333 no longer required use of the 
importer’s name in words; the filer code together with the entry number 
was considered safe and effective notice as of that date.* Neither the pro- 
posed form change, 53 Fed. Reg. 2906, 2908 (1988), nor the final notice 
leaves any doubt that Customs intended to implement this change, 
despite plaintiff's quibbling with the words of the notices. 

The only question remaining is whether Customs had authority to 
change the form requirements. By Treasury Decision 53654, 89 Treas. 
Dec. 334 (1954), the Secretary of the Treasury delegated to the Customs 


2The version of 19 C.FR. § 159.9 in effect in 1989 does not differ in any relevant way from the current version. 
19 U.S.C. § 1500 was amended to allow for formal electronic notice of liquidation in the manner provided by the Secre- 
tary. North American Free Trade Agreement Implementation Act, Pub. L. No. 103-182, § 638, 107 Stat. 2057, 2203 
(1993). The regulations now provide for electronic notification as a type of courtesy notice only. 19 C.F.R. § 159.9(c)(1) 
(1993). 

3The form states “importer or claimant.” See, e.g., Appendix to P1.’s Motion for Summary Judgment and a Writ of 
Mandamus, at 30. “Claimant” likely refers to drawback claimant. 

47 he code was substituted to protect commercial information. 
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Service decision-making authority in areas within its purview.° In para- 
graph 1(a) of the order, however, Treasury reserved to itself authority to 
approve certain “regulations.” The order then exempts from this nar- 
rowing of the delegation regulations and instructions “not inconsistent 
with the general rules of the Treasury Department,” which affect Cus- 
toms personnel “and which do not prescribe procedures which the pub- 
lic should know or follow in dealing with the Customs Service.” It is only 
“regulations,” in the first instance, however, that must be approved by 
the Treasury Department. Even if the delegation restriction applies to 
“instructions,” approval would seem to be required only for “instruc- 
tions” as to procedures the public must know or follow in dealing with 
Customs, and not as to the actions prescribed for Customs Service offi- 
cials in connection with their noticing duties. 

Furthermore, the totality of information on the form did not change 
appreciably. Thus, one could reasonably conclude, even under a broad 
view of instructions which the “public should know,” that the public had 
no need to “know” of this change in advance. In any case, Customs’ read- 
ing is in keeping with at least one plain reading of the delegation. That 
is, “regulations” were not altered and no “instructions” to the public 
were changed by Customs’ amendment to Form 4333. Presumably, ifthe 
manner of noticing liquidation were changed, such as the abandonment 
of bulletin notice, a change in the regulation itself would be required. 
Non-essential changes to Form 4333 do not require regulatory changes 
or approvals. Customs’ view of its own scope of authority in this regard 
seems well within the range of reason.® Accordingly, Form 4333, as of 
the dates in 1989 of the liquidations at issue, required that the filer be 
identified by code, and that the particular importer involved was then 
discernible by matching the entry number to the importer.’ The entries 
at issue, therefore, were liquidated as of the date of the bulletin posting 
of notice of liquidation, well within one year of entry. No liquidation by 
operation of law pursuant to 19 U.S.C. § 1504 occurred.® 

Plaintiffs motions are denied and judgment is entered for defendants. 


5Treasury Decision 53654 reads in relevant part: 


1. There are hereby transferred to the Commissioner of Customs the functions of all officers, employees, and 
agencies of the Bureau of Customs and, subject to the exceptions hereinafter specified, all the rights, privileges, 

wers, and duties vested in the Secretary of the Treasury by the Tariff Act of 1930, as amended, by the navigation 

aws administered by the Bureau of Customs, or by any other law to the extent that it is administered by the 

Bureau of Customs. 

(a) Regulations shall be prescribed by the Commissioner of Customs, with the approval of the Secretary of the 
Treasury, except that regulations and instructions, not inconsistent with the general rules and regulations of the 
Treasury Department, which are effective only against persons in their capacity as officers, agents, or employees of 
the Customs Service, and which do not prescribe procedures which the public should know or follow in dealing 
with the Customs Service, may be prescribed by the Commissioner of Customs without the approval of the Secre- 
tary of the Treasury. 

T.D. 53654, 89 Treas. Dec. at 334. 


An agency is empowered to make reasonable interpretations of its own regulations and governing statutes. See 
Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 843-44 (1984); Udall v. Tallman, 380 U.S. 
1, 16 (1965). An agency likewise would seem to have parallel authority with regard to departmental orders directing it. 

‘It is irrelevant that Customs later reverted to use of names. Names themselves may in some circumstances be conve- 
nient, but they are not as specific as the complete code, i.e., filer code plus entry number. 

Plaintiff cites other defects in the computerized version of 4333 that was posted, but it does not claim that such 


defects invalidated the bulletin notice. Obviously, it is the type of major defect that would render the bulletin notice 
ineffective that is at issue. 
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MEMORANDUM OPINION 


DiCar1o, Chief Judge: Pursuant to USCIT R. 11, defendant United 
States in these actions moves for sanctions against counsel for the Wire 
Rope Importers’ Association (WRIA), alleging counsel violated Rule 11 
in filing WRIA’s complaint and its opposition to defendant’s motion to 
dismiss such complaint in Wire Rope Importers’ Ass’n v. United States, 
Ct. No. 93-04—00221, and in filing WRIA’s motions for intervention in 
Grupo Indus. Camesa v. United States, Ct. No. 93-04-00236. Defen- 
dant-intervenor in the latter action also moves for sanctions against 
counsel for WRIA, alleging his filing of WRIA’s motions for intervention 
violated Rule 11. The court denies defendant-intervenor’s motion and 
grants defendant’s motion in part. 


BACKGROUND 


The first of these actions, Wire Rope Importers’ Ass’n v. United States, 
was brought by WRIA to contest the final determination of the Interna- 
tional Trade Commission (ITC) in the antidumping investigation of 
Steel Wire Rope from the Republic of Korea and Mexico, 58 Fed. Reg. 
16,206 (1993). WRIA did not file a complaint within 30 days of the filing 
of the summons as required by 19 U.S.C. § 1516a(a)(2) (1988). Defen- 
dant United States moved to dismiss based on the untimeliness of the 
complaint. WRIA filed an opposition to defendant’s motion to dismiss, 
contending that the filing of a complaint was not necessary because its 
summons already contained sufficient notice required of a complaint or, 
in the alternative, that the filing of a complaint is not jurisdictionally 
necessary under the current statutory scheme. 
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The court granted the motion to dismiss, holding that under the deci- 
sion of Georgetown Steel Corp. v. United States, 4 Fed. Cir. (T) 143, 801 
F.2d 1308 (1986), the court lacks jurisdiction when the complaint in an 
action under 19 U.S.C. § 1516a(a)(2) is filed more than 30 days after the 
filing of the summons, and that WRIA presented no valid argument dis- 
tinguishing its case from the established case law. Wire Rope Importers’ 
Ass’n v. United States, 17 CIT ____, Slip Op. 93-193 (Sept. 27, 1993). 
WRIA appealed the court’s decision on October 1, 1993. The appeal, 
however, was dismissed by the Federal Circuit for failure to prosecute. 
Wire Rope Importers’ Ass’n v. United States, No. 94-1010 (Fed. Cir. Dec. 
28, 1993) (order of dismissal). 

After defendant moved to dismiss WRIA’s action, WRIA filed a motion 
to intervene as of right or alternatively by permission in the second 
of these actions, Grupo Indus. Camesa v. United States, which 
was brought by plaintiff Grupo Industrial Camesa to contest the same 
ITC determination. Defendant and defendant-intervenor in that case 
opposed WRIA’s motion to intervene, alleging intervention was 
untimely under USCIT R. 24. The court granted WRIA’s motion to 
intervene as of right, based on a finding that, under the unusual circum- 
stances of the case, WRIA had shown good cause for the late filing of its 
motion to intervene under Rule 24(a). Opinion and Order dated October 
7, 1993, Ct. No. 93-04-00236. The court held, however, that WRIA’s 
intervention must be confined to the claims set forth in the complaint of 
plaintiff Grupo Industrial Camesa because any new claim raised by 
WRIA would be time-barred under 19 U.S.C. § 1516a(a)(2). Id. 

Prior to the court’s decisions to dismiss WRIA’s action and to grant 
WRIA’s intervention in Grupo Indus. Camesa, defendant moved for 
Rule 11 sanctions against counsel for WRIA, alleging counsel’s filings of 
WRIA’s complaint and its opposition to defendant’s motion to dismiss in 
WRIA’s action, and his filing of WRIA’s consolidated motions to inter- 
vene in Grupo Indus. Camesa, violated Rule 11. Defendant requested 
sanctions in the amount of $6,454.35, reflecting its attorney’s billable 
time and charges for Westlaw database research. Defendant-intervenor 
in Grupo Indus. Camesa moved for Rule 11 sanctions against counsel for 
WRIA based on his filing of WRIA’s motions to intervene, requesting 
sanctions in the amount of $2,070.00 to cover the cost of its counsel’s 
billable time. 

On March 7, 1994, the court held an oral argument, at which all the 
parties involved presented their arguments. 

On May 18, 1994, the court dismissed Grupo Indus. Camesa upon a 
decision on merits. Grupo Indus. Camesa v. United States,18CIT___, 
Slip Op. 94-82 (May 18, 1994). 


DISCUSSION 


The question before the court is whether counsel for WRIA violated 
USCIT R. 11 in filing the above-mentioned pleading and motions. The 
court’s dismissals of these actions do not affect its jurisdiction over Rule 
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11 proceedings arising out of them. See Willy v. Coastal Corp., US. 
, 1128S. Ct. 1076 (1992). 
Rule 11 of the Rules of this court provides: 


Every pleading, motion, and other paper of a party represented by 
an attorney shall be signed by at least one attorney of record in the 
attorney’s individual name, whose address and telephone number 
shall be stated * * *. The signature of an attorney or party consti- 
tutes a certificate by the signer that the signer has read the pleading, 
motion, or other paper; that to the best of the signer’s knowledge, 
information, and belief formed after reasonable inquiry it is well 
grounded in fact and is warranted by existing law or a good faith 
argument for the extension, modification, or reversal of existing law. 
and that it is not interposed for any improper purpose, such as to 
harass or to cause unnecessary delay or needless increase in the cost 
of litigation * * *. If a pleading, motion, or other paper is signed in 
violation of this rule, the court, upon motion or upon its own initia- 
tive, shall impose upon the person who signed it, a represented 
party, or both, an appropriate sanction, which may include an order 
to pay to the other party or parties the amount of the reasonable 
expenses incurred because of the filing of the pleading, motion, or 
other paper, including a reasonable attorney’s fee. 
USCIT R. 11 (emphasis added). 

This rule contains essentially the same provision as Rule 11 of the 
Federal Rules of Civil Procedure prior to December 1, 1993.! “[T]he cen- 
tral purpose of Rule 11 is to deter baseless filings in district court and 
thus * * * streamline the administration and procedure of the federal 
courts.” Cooter & Gell v. Hartmarx Corp., 496 U.S. 384, 393 (1990) (cita- 
tion omitted). Rule 11 imposes an affirmative duty on attorneys to cer- 
tify that they have conducted a reasonable inquiry and determined that 
any papers filed with the court are well-grounded in fact, legally tenable 
and not interposed for any improper purpose. Id. 

Since the court granted WRIA’s motion to intervene as of right in 
Grupo Indus. Camesa v. United States, Ct. No. 93-04—00236, the court 
must deny defendant-intervenor’s motion and the portion of defen- 
dant’s motion challenging counsel’s filing of WRIA’s motions to inter- 
vene in that action. What remain in question are the filings of WRIA’s 
complaint and its opposition to defendant’s motion to dismiss in Wire 
Rope Importers’ Ass’n v. United States, Ct. No. 93-04-00221. 


1. Application of Rule 11: 

Rule 11 requires an attorney to make reasonable inquiry into the law 
before filing a pleading, motion or other paper with the court. In deter- 
mining whether reasonable inquiry was made, “the applicable standard 
is one of reasonableness under the circumstances.” Business Guides, 
Inc. v. Chromatic Communications Enters., 498 U.S. 533, 551 (1991). 
Under the objective standard of reasonableness, a showing of subjective 
bad faith is not required to trigger the sanctions under the rule. Eastway 


lRule 11 of the Federal Rules of Civil procedure was amended in 1993 and the amended Rule became effective as of 
December 1, 1993. Fed. R. Civ. P 11 (1994). 
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Constr. Corp. v. City of New York, 762 F.2d 243, 253-54 (2d Cir. 1985). 
“Rather, sanctions shall be imposed against an attorney * * * where, 
after reasonable inquiry, a competent attorney could not form a reason- 
able belief that the pleading is well grounded in fact and is warranted by 
existing law or a good faith argument for the extension, modification or 
reversal of existing law.” Jd. at 254. 

Defendant contends that counsel for WRIA violated Rule 11 by know- 
ingly filing an untimely complaint and subsequently raising frivolous 
legal arguments to justify that untimely filing. Defendant maintains 
that the papers filed by counsel are not warranted by existing law or a 
good faith argument for the extension, modification, or reversal of exist- 
ing law, as required by USCIT R. 11. 

Counsel for WRIA admits that due to a flaw in his associate’s research 
he missed the deadline for filing WRIA’s complaint. Counsel claims, 
however, that he reasonably relied on the advice of his associate who 
reassured him that the filing of a complaint was unnecessary for the 
action, and that his subsequent decision to file a complaint despite its 
untimeliness was made “after a reasonable inquiry into whether [the 
late filing] was warranted by existing law or a good faith argument for 
the modification of existing law.” Opp’n to Defs.’ Rule 11 Motions, at 10. 
According to counsel, he was aware of the holding in Georgetown Steel, 
but believed in good faith that his case was distinguishable. Counsel fur- 
ther reasoned that the late filing was necessary to prevent the action 
from being dismissed for lack of the filing of a complaint. 

Under the circumstances, it may not be unreasonable for counsel to 
decide to proceed with a late filing in order to preserve WRIA’s action in 
court. The question, however, is whether counsel’s arguments justifying 
his non-compliance with the statutory filing requirement are “war- 
ranted by existing law or a good faith argument for the extension, modi- 
fication, or reversal of existing law.” USCIT R. 11. 


(a) Argument under existing law: 


It is well established under Georgetown Steel that a civil action under 
19 U.S.C. § 1516a(a)(2) must be commenced by two steps specified in 
that section: the filing of asummons within 30 days of the date of publi- 
cation of the determination in the Federal Register; and the filing of a 
complaint within 30 days thereafter. Georgetown Steel, 4 Fed. Cir. (T) at 
146-49, 801 F2d at 1311-13 (holding that the court lacks jurisdiction 
where a complaint was filed more than 30 days after the filing of the 
summons); Pistachio Group of Ass’n of Food Indus., Inc. v. United 
States, 11 CIT 537, 667 F. Supp. 886 (1987) (dismissing action where 
plaintiffs filed a complaint 32 days after the filing of the summons); 
Bearings Importers Group of Aerospace Indus. Ass’n of Am., Inc. v. 
United States, 13 CIT 688 (1989) (dismissing action where plaintiffs 
failed to file complaints after the filings of summonses). “Since section 
1516a(a)(2)(A) specifies the terms and conditions upon which the 
United States has waived its sovereign immunity in consenting to be 
sued in the Court of International Trade, those limitations must be 
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strictly observed and are not subject to implied exceptions.” Georgetown 
Steel, 4 Fed. Cir. (T) at 147, 801 F.2d at 1312 (citing Lehman v. Nakshian, 
453 U.S. 156 (1981)); accord NEC Corp. v. United States, 5 Fed. Cir. (T) 
49, 51, 806 F.2d 247, 249 (1986). 

Counsel argued that WRIA’s case is distinguishable from Georgetown 
Steel because the Federal Circuit in that case did not reach the question 
of whether a summons setting forth the grounds for an action could, in 
effect, serve as a complaint. Counsel claimed that WRIA’s summons 
gave explicit notice of the grounds for its action and thus, it in effect 
constituted a complaint. 

Counsel’s argument has no merit. WRIA’s summons did not contain 
any claim for relief or demand for judgment; as such, it did not meet the 
basic requirements of a complaint. See USCIT R. 8(a), and Practice 
Comment thereunder. The paragraph in the summons that allegedly 
gave explicit notice of the grounds for the action merely stated the 
following: 

The United States International Trade Commission(“ITC”), after 
a 3--3 vote, made affirmative final determinations that an industry 
in the United States is materially injured by reason of imports of 
steel wire rope from the Republic of Korea and Mexico that are sold 
in the United States at less than fair value. 


WRIA’s Summons, {| 2. This statement contained no more than a brief 
description of the fact that the ITC made an injury determination after a 


3-3 vote. In contrast, WRIA alleged in its untimely filed complaint that 
the ITC’s determination, based on a 3-3 vote, violated its constitutional 
rights under the due process and equal protection clauses of the United 
States Constitution. Compl. 1 14. Nowhere in WRIA’s summons, how- 
ever, could defendant be expected to find such constitutional claims. 


(b) Argument for modification of existing law: 

Counsel for WRIA contended, in the alternative, that there exists a 
good faith argument for the modification of existing law, namely, the fil- 
ing of a complaint is not a jurisdictional prerequisite under the current 
statutory scheme because 28 U.S.C. § 2636(c), not 19 U.S.C. § 1516a 
(a)(2), governs jurisdiction. WRIA’s Opp’n to Def.’s Motion to Dismiss, 
at 3. Counsel failed to mention, however, that this argument had already 
been rejected by the Federal Circuit. See Georgetown Steel, 4 Fed. Cir. 
(T) at 147-48, 801 F.2d at 1312-13 (holding that 28 U.S.C. § 2636(c) did 
not modify the filing requirement in 19 U.S.C. § 1516a(a)(2)(A)). Coun- 
sel subsequently advised the court that he decided to raise this argu- 
ment again because the holding of Georgetown Steel has never been 
reviewed by the Supreme Court and because the composition of the Fed- 
eral Circuit has changed since that decision. Opp’n to Defs.’ Rule 11 
Motions, at 11. 

Again, counsel’s arguments are without merit. First, judicial prece- 
dents need not be Supreme Court decisions to fall within the meaning of 
“existing law” under Rule 11. See e.g., DeSisto College, Inc. v. Line, 888 
F.2d 755, 764-65 (11th Cir. 1989) (binding precedent in the circuit 





22 CUSTOMS BULLETIN AND DECISIONS, VOL. 28, NO. 24, JUNE 15, 1994 


showed that unwarranted filing by party justified Rule 11 sanctions), 
cert. denied, 495 U.S. 952 (1990). Few decisions of this court have ever 
reached the Supreme Court, and it strains credulity to believe that the 
Supreme Court would grant a writ of certiorari to hear the issue of 
whether a complaint is jurisdictionally required under 28 U.S.C. 
§ 1581(c) for an action commenced pursuant to 19 U.S.C. § 1516a. Fur- 
thermore, contrary to counsel’s claim that he intended to have the Fed- 
eral Circuit reconsider the holding in Georgetown Steel, counsel has 
failed to pursue his appeal of the court’s decision dismissing WRIA’s 
complaint. See Wire Rope Importers’ Ass’n v. United States, No. 94-1010 
(Fed. Cir. Dec. 28, 1993) (order of dismissal for failure to prosecute). 

More importantly, counsel’s underlying argument for the modifica- 
tion of existing law has lost ground since the 1984 amendment of 
28 U.S.C. § 2636(c). Prior to the amendment, the statute provided that 
an action under 19 U.S.C. § 1516a “is barred unless commenced in 
accordance with the rules of the Court of International Trade within 
thirty days after the date of the publication of such final determination in 
the Federal Register.” 28 U.S.C. § 2636(c) (1982) (emphasis added). It 
was based on this provision that Georgetown Steel argued (unsuccess- 
fully) that the only prerequisite for invoking the jurisdiction of this 
court was the filing of asummons within 30 days after the publication of 
the determination in the Federal Register.? The statute, however, was 
amended by the Trade and Tariff Act of 1984, Pub. L. 98-573, 
§ 623(b)(1)(A), 98 Stat. 3041, to read: 


A civil action contesting a reviewable determination listed in sec- 
tion 516A of the Tariff Act of 1930 [19 U.S.C. § 1516a] is barred 
unless commenced in accordance with the rules of the Court of 
International Trade within the time specified in such section. 


28 U.S.C. § 2636(c) (1988) (emphasis added). Although the amendment 
was made for purposes unrelated to this issue, it has the effect of practi- 
cally removing the foundation of counsel’s argument, that is, 28 U.S.C. 
§ 2636(c) contains different jurisdictional requirements from 19 U.S.C. 
§ 1516a and the former, rather than the latter, controls. The plain lan- 
guage of amended § 2636(c) makes it clear that a party commencing an 
action pursuant to 19 U.S.C. § 1516a must comply with “the time speci- 
fied in that section,” which requires, for an action under § 1516a(a)(2), 
both the filing of a summons within 30 days of publication of the deter- 
mination and the filing of a complaint within 30 days thereafter. 

The court notes that counsel did quote § 2636(c) in its amended form, 
but went on to assert that, when 19 U.S.C. § 1516a “is read in connection 
with 28 U.S.C. § 2636(c) above, it becomes clear that 28 U.S.C. § 2636 
(c)—and not 19 U.S.C. § 1516a(a)(2)(A)—governs jurisdiction.” WRIA’s 
Opp’n to Def. ’s Motion to Dismiss, at 3. Beyond this assertion, however, 
counsel has offered no explanation for his position. 


2although Georgetown Steel was decided in 1986, the court there applied the 1982 version of the statute, which was in 
effect when Georgetown Steel filed its summons. See Georgetown Steel, 4 Fed. Cir. (T) at 147, 801 F.2d at 1312. 
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The court further notes that, in presenting his argument based on 
§ 2636(c), counsel failed to mention that the same argument had 
already been rejected by the Federal Circuit in Georgetown Steel. It was 
not until after defendant pointed out this omission that counsel advised 
the court of his intention to argue for modification of the holding in 
Georgetown Steel. Failure to cite controlling law can also be the basis for 
Rule 11 sanctions. See Charles A. Wright & Arthur R. Miller, Federal 
Practice and Procedure, Civil 2d § 1335 (Supp. 1993), and cases cited in 
n. 30. 

Rule 11 “is not intended to chill an attorney’s enthusiasm or creativ- 
ity in pursuing factual or legal theories,” and the court “should test the 
signer’s conduct by inquiring what was reasonable to believe at the time 
the pleading, motion, or other paper was submitted.” Notes of Advisory 
Committee on Rules, Fed. R. Civ. p. 11, 1983 Amendment. Thus, in 
determining what constitutes a reasonable inquiry, the court is directed 
to take into consideration such factors as how much time for investiga- 
tion was available to the signer, whether he depended on another mem- 
ber of the bar, or whether the paper was based on a plausible view of the 
law. Id. In this case, the applicable statutes and existing Precedents are 
limited in number, and counsel had sufficient time for investigation.? 
Although counsel missed the deadline for filing WRIA’s complaint as a 
result of relying on the advice of his associate,* counsel admits that he 


was fully aware of the existing law before deciding to file the complaint 
beyond the statutory time limit. As previously discussed, counsel has 


failed to present a plausible view of the law. 

Counsel’s untimely filing of WRIA’s complaint and WRIA’s opposi- 
tion to defendant’s motion to dismiss the complaint are not warranted 
by existing law or a good faith argument for the extension, modification, 
or reversal of existing law, as required by USCIT R. 11. Even if counsel’s 
initial decision to file WRIA’s complaint out of time could be explained 
by his concern for preserving WRIA’s action in court, after reasonable 
inquiry, counsel should have come to the conclusion that the untimely 
filing stood no chance of success under the existing law and that he had 
no reasonable argument for the modification of the existing law. At that 
point, counsel could have withdrawn the complaint or, at least, should 
not have opposed defendant’s motion to dismiss the complaint. By rais- 
ing frivolous arguments to justify his non-compliance with the statutory 
filing requirements in WRIA’s action, counsel has violated his affirma- 
tive duty under USCIT R. 11. 


3Defendant’s motion to dismiss was filed on June 16, 1993; WRIA’s opposition to defendant’s motion to dismiss was 
dated July 21, 1993. 

4T he court recognizes that the language of USCIT R. 3(a) may have contributed to his associate’s confusion about the 
filing requirements. Rule 3(a) provides that an action contesting a determination under 19 U.S.C. § 1516a(a)(2) or (3) is 
“commenced by filing a summons only.” However, practice Comment to Rule 3 cites Georgetown Steel and states: “As 
provided in [19 U.S.C. § 1516a(a)(2) and (3)], acomplaint shall be filed within 30 days after the filing of the summons.” 
Since counsel claims that he was fully aware of the existing law before the filing, whether Rule 3(a) originally misled his 
associate is irrelevant to this decision 
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2. The Appropriate Sanction: 

Rule 11 requires the court to impose upon a person in violation of the 
Rule an “appropriate sanction.” While the court must find violations of 
the Rule by an objective standard, it has discretion to tailor sanctions to 
the particular facts of the case. Notes of Advisory Committee on Rules, 
Fed. R. Civ. p. 11, 1983 Amendment. The sanction may be monetary—in 
an amount based on the attorney’s fees, reasonable expenses, or in the 
nature of fines or penalties—or nonmonetary, in the form ranging from 
an oral reprimand to suspension or disbarment from practice. See 
Wright & Miller, supra § 1336, and cases cited in nn. 74-81, 87-90. 

A monetary sanction is appropriate in this situation. Counsel’s frivo- 
lous filings have wasted time and resources of defendant as well as of the 
court. Defendant submitted a bill showing the expenses it incurred in 
relation to WRIA’s filings. See Def.’s R. 11 Motion, Attach. 4. Upon 
reviewing the bill and considering the circumstances of this case, the 
court directs counsel to pay to defendant United States the amount of 
one thousand five hundred dollars. 


CONCLUSION 


The court holds that counsel for WRIA signed WRIA’s complaint and 
WRIA’s opposition to defendant’s motion to dismiss the complaint in 
Wire Rope Importers’ Ass’n v. United States, Ct. No. 93-04—00221, in 
violation of USCIT R. 11. Consequently, counsel for WRIA is required to 


pay the amount of one thousand five hundred dollars to defendant 
United States. 


(Slip Op. 94-87) 


TIMKEN Co., PLAINTIFF v. UNITED STATES, DEFENDANT, AND NTN BgEarING 
Corr OF AMERICA, AMERICAN NT'N BEARING MANUFACTURING Corp, NTN 
Corp, Koyo Seiko Co., Lrp., Koyo Core or U.S.A., AND CATERPILLAR INC., 
DEFENDANT-INTERVENORS 


Court No. 91-09-00697 


Plaintiff moves pursuant to Rule 56.1 of the Rules of this Court for judgment on the 
agency record. Plaintiff specifically objects to the following actions of the Department of 
Commerce, International Trade Administration (“Commerce”): (1) failure to use best 
information available (“BIA”) for cost of production information allegedly not provided; 
(2) treatment of discounts and rebates to United States exporter’s sales price (“ESP”) 
sales as indirect selling expenses; (3) exclusion of certain home market sales as not in the 
ordinary course of trade; (4) acceptance of cost of production data; (5) failure to conduct 
verification; (6) adjustment of foreign market value for home market pre-sale freight 
expenses; (7) failure to collect antidumping duty deposits on merchandise admitted into a 
foreign trade zone; (8) allocation of losses to the “value added” for further processing of 
merchandise after importation; and (9) several computer programming errors. 

Held: Plaintiffs motion is granted in part and this case is remanded to Commerce for 
(1) an accounting of the allegedly missing cost of production data and use of BIA if Com- 
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merce did not receive the requested data and did not exercise its broad discretion to deem 
the data unnecessary; (2) reclassification of discounts and rebates to ESP as direct selling 
expenses; (3) denial of the adjustment to foreign market value for home market pre-sale 
freight expenses; and (4) correction of certain computer programming errors. Com- 
merce’s determination is affirmed in all other respects. 

[Plaintiff's motion is granted in part; denied in part; and this case is remanded to 
Commerce. | 


(Dated May 27, 1994) 


Stewart and Stewart (Eugene L. Stewart, Terence P Stewart, James R. Cannon, Jr. 
William A. Fennell, Patrick J. McDonough, Julie Chasen Ross and Christopher J. Calla- 
han); of counsel: Scott A. Scherff, Senior Corporate Counsel, The Timken Company, for 
plaintiff The Timken Company. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. Melnbrencis); of 
counsel: Linda S. Chang, Attorney-Advisor, Office of the Chief Counsel for Import Admin- 
istration, U.S. Department of Commerce, for defendant. 

Barnes, Richardson & Colburn (Robert E. Burke, Donald J. Unger and Jesse M. Gerson) 
for defendant-intervenors NTN Bearing Corporation of America, American NTN Bearing 
Manufacturing Corporation and NTN Corporation. 

Powell, Goldstein, Frazer & Murphy (Peter O. Suchman, Susan P Strommer, Susan M. 
Mathews, D. Christine Wood and Robert A. Calaff) for defendant-intervenors Koyo Seiko 
Company, Ltd. and Koyo Corporation of U.S.A. 

Powell, Goldstein, Frazer & Murphy (Richard M. Belanger, D. Christine Wood and Neil 
R. Ellis) for defendant-intervenor Caterpillar Inc. 


OPINION 
TsoucaLas, Judge: Plaintiff, The Timken Company (“Timken”), com- 


menced this action to challenge certain aspects of the Department of 
Commerce, International Trade Administration’s (“Commerce”) final 
results of the first administrative review of certain tapered roller bear- 
ings (“TRBs”) from Japan. Tapered Roller Bearings, Finished and 
Unfinished, and Parts Thereof, From Japan; Final Results of Anti- 
dumping Duty Administrative Review (“Final Results”), 56 Fed. Reg. 
41,508 (Aug. 21, 1991). 


BACKGROUND 


In 1987, Commerce published an antidumping duty order on TRBs 
from Japan. Antidumping Duty Order; Tapered Roller Bearings and 
Parts Thereof, Finished and Unfinished, From Japan, 52 Fed. Reg. 
37,352 (Oct. 6, 1987). In 1989, Commerce initiated the first administra- 
tive review of the TRBs covered by the 1987 order covering the period 
March 27, 1987 through September 30, 1988. Initiation of Antidumping 
and Countervailing Duty Administrative Reviews, 54 Fed. Reg. 9,868 
(March 8, 1989). On April 3, 1991, Commerce published the preliminary 
results of its 1987-88 administrative review of the 1987 antidumping 
duty order. Tapered Roller Bearings and Parts Thereof, Finished and 
Unfinished From Japan; Preliminary Results of Antidumping Duty 
Administrative Review, 56 Fed. Reg. 13,618 (April 3, 1991). On August 
21, 1991, Commerce published its Final Results in this proceeding. 
Final Results, 56 Fed. Reg. 41,508. 

Timken has challenged the following actions by Commerce alleging 
that these actions were unsupported by substantial evidence on the 
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administrative record and not in accordance with law: (1) failure to use 
best information available (“BIA”) for cost of production information 
allegedly not provided; (2) treatment of discounts and rebates to United 
States exporter’s sales price (“ESP”) sales as indirect selling expenses; 
(3) exclusion of certain home market sales as not in the ordinary course 
of trade; (4) acceptance of cost of production data; (5) failure to conduct 
verification; (6) adjustment of foreign market value for home market 
pre-sale freight expenses; (7) failure to collect antidumping duty depos- 
its on merchandise admitted into a foreign trade zone (“FTZ”); 
(8) allocation of losses to the “value added” for further processing of 
merchandise after importation; and (9) several computer programming 
errors. Memorandum in Support of Plaintiff’s Motion for Judgment on 
the Agency Record (“Plaintiff’s Brief”) at 16-87. 


DISCUSSION 


This Court has jurisdiction over this matter pursuant to 19 U.S.C. 
§ 1516a(a)(2) (1988) and 28 U.S.C. § 1581(c) (1988) 

This Court must uphold final results of an administrative review by 
Commerce unless the determination is “unsupported by substantial evi- 
dence on the record, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(b)(1)(B) (1988). Substantial evidence is defined as “relevant 
evidence as a reasonable mind might accept as adequate to support a 
conclusion.” Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 
(1938); Alhambra Foundry Co. v. United States, 12 CIT 348, 345, 685 
F Supp. 1252, 1255 (1988). It is “not within the Court’s domain either to 
weigh the adequate quality or quantity of the evidence for sufficiency or 
to reject a finding on grounds of a differing interpretation of the record.” 
Timken Co. v. United States, 12 CIT 955, 962, 699 F. Supp. 300, 306 
(1988), aff'd, 894 F.2d 385 (Fed. Cir. 1990). 


1. Best Information Available: 


Timken asserts that as defendant-intervenors NTN Bearing Corpo- 
ration of America, American NTN Bearing Manufacturing Corporation 
and NTN Corporation (“NTN”) have failed to provide Commerce with 
all requested cost of production information, Commerce is required to 
make its determination using the best information otherwise available 
pursuant to 19 U.S.C. § 1677e(c) (1991). Plaintiff's brief at 16-20. 

Relying on Timken Co. v. United States, 10 CIT 86, 630 F Supp 1327 
(1986), Timken argues that Commerce has abdicated its role by allowing 
NTN to select the information used to calculate NTN’s dumping mar- 
gin. Plaintiff's Brief at 19. More specifically, Timken argues that Com- 
merce has abdicated its duty under 19 U.S.C. § 1677b(a)(1)(A) (1991) 
and 19 U.S.C. § 1677(16) to select sales of home market merchandise 
most similar to models sold in the U.S. Plaintiff’s Reply Brief at 2-4. 
Plaintiff urges this Court to remand to Commerce for a recalculation of 
NTN’s dumping margin based on BIA or, in the alternative, to remand 
with instructions that Commerce collect the missing data. Id. at 9. 
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Defendant argues that because the omitted data is a comparatively 
small amount of the home market merchandise considered and there is 
no indication that those sales were the most comparable merchandise to 
the merchandise exported to the U.S., no remand to Commerce for recal- 
culation of NTN’s dumping margin is warranted. Defendant’s Memo- 
randum in Opposition to Plaintiff's Motion for Judgment Upon the 
Agency Record (“Defendant’s Brief”) at 7. 

NTN asserts that Commerce was satisfied with the information pro- 
vided by NTN and that Commerce communicated that NTN need not 
file any response to its September 26, 1990 supplemental request for 
additional information as to cost of production. Response Brief of Defen- 
dant-Intervenors NTN Bearing Corporation of America, American NTN 
Bearing Manufacturing Corporation, and NTN Corporation to Plain- 
tiffs Motion for Judgment on the Agency Record (“NTN’s Brief”) at 
9-17. NTN has memorialized this alleged understanding in its rebuttal 
brief before Commerce of May 21, 1991. Id. at 15. 

Plaintiff responds to the defendant’s argument that the omitted data 
is a comparatively small amount of the home market merchandise con- 
sidered by arguing that the ratio of missing data to home market sales is 
irrelevant. Plaintiff's Reply Brief at 4. Plaintiff argues that it is U.S. 
sales data and the similarity of the home market merchandise tothe U.S. 
sales which determines the dumping margin. Jd. at 4-5. Thus, plaintiff 
argues, cost data omitted for a single identical home market sale could 
have tremendous impact if it was a large-volume item in the US. Id. 

Plaintiff's reliance on Timken is misplaced. The errors committed by 
Commerce in Timken were numerous and egregious in degree. Timken, 
10 CIT at 95-100, 630 F Supp. at 1336-40. In contrast, Commerce here 
has apparently deemed constructed value information submitted by 
NTN adequate for purposes of any missing cost of production informa- 
tion. Final Results, 56 Fed. Reg. at 41,511. 

However, plaintiff is quite correct that Commerce is required to use 
BIA under certain circumstances. Atlantic Sugar, Ltd. v. United States, 
744 F2d 1556, 1560 (Fed. Cir. 1984), cited in, UH.FC. Co. v. United 
States, 13 CIT 119, 129, 706 F. Supp. 914, 922 (1989), aff'd in part, rev'd 
in part, 916 F.2d 689 (Fed. Cir. 1990), vacated and remanded, 14 CIT 753 
(1990); see also, Allied-Signal Aerospace Co. v. United States, 996 F.2d 
1185, 1190 (Fed. Cir. 1993). Section 1677e(c) of Title 19, U.S.C., states 
that Commerce “shall, whenever a party * * * refuses or is unable to pro- 
duce information requested in a timely manner * * * use the best 
information otherwise available.” 

It is well-established, however, that Commerce has broad discretion 
with regard to when the use of BIA is appropriate. See, e.g., Olympic 
Adhesives, Inc. v. United States, 899 F.2d 1565, 1571-72 (Fed. Cir. 1990). 

Despite extensive review of the administrative record by this Court, it 
is simply not clear whether Commerce received all the data it requested 
of NTN in its letter dated September 26, 1990 and, if it did not, whether 
Commerce deemed the missing data unnecessary. Therefore, this Court 
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remands for Commerce to account for the allegedly missing data. If 
indeed NTN did not completely respond to the request for data without 
instruction from Commerce to do so, Commerce is required to recalcu- 
late NTN’s dumping margin using the best information otherwise avail- 
able. If, however, Commerce did receive all the data or exercise its broad 
discretion in this matter and deemed the missing information unneces- 
sary, then the dumping margin need not be recalculated. 


2. U.S. Selling Expenses: 


Defendant-intervenors Koyo Seiko Company, Ltd. and Koyo Corpora- 
tion of U.S.A. (“Koyo”) granted discounts and rebates in the U.S. which 
were not tied directly to sales of covered merchandise. Commerce classi- 
fied these discounts and rebates as indirect selling expenses. Final 
Results, 56 Fed. Reg. at 41,514. 

Timken contests this treatment of Koyo’s U.S. discounts and rebates 
on the grounds that there is a presumption that U.S. selling expenses are 
direct and the burden of proving otherwise is on the respondent. Plain- 
tiffs Brief at 21-22. Timken explains the incentive that exists for a 
respondent to fail to provide information which ties U.S. selling 
expenses directly to sales of covered merchandise: a U.S. indirect selling 
expense can be “offset” by home market indirect selling expenses pur- 
suant to 19 C.ER. § 353.56(b)(2). Id. at 21. Such an offset, which is not 
permitted with U.S. direct selling expenses, increases allowable deduc- 
tions from foreign market value and reduces dumping margins. Id. 

Defendant maintains that the discounts and rebates were properly 
classified as indirect selling expenses because Koyo recorded them on a 
customer-specific basis and they could not be correlated with specific 
sales. Defendant’s Brief at 8-11. Defendant argues that because Com- 
merce classifies home market discounts and rebates as indirect selling 
expenses when they cannot be correlated with specific sales, Commerce 
should do the same for U.S. discounts and rebates. Id. at 9. 

Koyo argues that treatment as indirect selling expenses is appropri- 
ate because Koyo granted and reported the expenses on a customer-spe- 
cific basis, Commerce verified the allocation of the expenses and 
Commerce treated them identically in both the U.S. and the home mar- 
ket. Memorandum of Defendant-Intervenors Koyo Seiko Co., Ltd. and 
Koyo Corporation of U.S.A. in Opposition to The Timken Company’s 
Motion for Judgment on the Agency Record (“Koyo’s Brief”) at 8-12. 
Koyo contends that inconsistent treatment of U.S. and home market 
expenses would distort the comparison between U.S. and home market 
price and unfairly widen any dumping margins. Jd. at 10-11. 

This Court finds that defendant’s and Koyo’s arguments are without 
merit. It is established that U.S. selling expenses are presumed to be 
direct and the burden of proving otherwise is on the respondent. Tim- 
ken Co. v. United States, 11 CIT 786, 804, 673 F. Supp. 495, 512-13 
(1987); see also Torrington Co. v. United States, 17 CIT 5 , 832 
F. Supp. 365, 376, 378 (1993); see also Tapered Roller Bearings, Finished 
and Unfinished, and Parts Thereof, From Japan; Final Results of Anti- 
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dumping Duty Administrative Review, 57 Fed. Reg. 4,951, 4,955 (Feb. 
11, 1992); see also Tapered Roller Bearings, Four Inches or Less in Out- 
side Diameter, and Certain Components Thereof, From Japan; Final 
Results of Antidumping Duty Administrative Review, 56 Fed. Reg. 
65,228, 65,229 (Dec. 16, 1991). 

A contrary practice would destroy any incentive a respondent has to 
provide Commerce with actual U.S. selling expense information. 
Torrington Co.,17CITat__, 832 F. Supp. at 376. An indirect US. sel- 
ling expense can be “offset” by home market indirect selling expenses. 
19 C.ER. § 353.56(b)(2) (1991). Such an offset, which is not permitted 
with U.S. selling expenses classified as direct, increases allowable deduc- 
tions from foreign market value and reduces dumping margins. It would 
therefore be to the respondent’s advantage to fail to provide Commerce 
with information directly relating U.S. selling expenses to sales of cov- 
ered merchandise. Timken Co., 11 CIT at 804, 673 F. Supp. at 513. 

As Koyo has failed to overcome the presumption that the U.S. dis- 
counts and rebates are direct selling expenses, this issue is remanded to 
Commerce for recalculation of the dumping margin after reclassifica- 
tion of Koyo’s U.S. rebates and discounts as direct selling expenses. 


3. Sales Outside the Ordinary Course of Trade: 
Commerce has excluded from its calculation of foreign market value 


NTN home market sales identified as sales not made in the “ordinary 
course of trade.” Final Results, 56 Fed. Reg. at 41,517. Commerce 
described these sales as trial sales for evaluation by customers, sales of 
sample merchandise and sales of very small quantities on a spot basis in 
unusual circumstances. Jd. Commerce determined that exclusion of 
these sales would not meaningfully affect the results of its review due to 
the significant number of home market sales transactions. Jd. 

Timken argues this treatment of the sales is unsupported by substan- 
tial evidence. Plaintiff's Brief at 23-27. Timken contends that Com- 
merce’s determination is supported only by NTN’s assertion that the 
sales at issue are not in the ordinary course of trade and that sales 
merely alleged to be outside the ordinary course of trade but not so dem- 
onstrated should be included in calculation of foreign market value. Id. 
at 23-25. 

Timken further argues it is not the number of home market sales 
excluded that is relevant, but rather, the similarity of those sales to the 
US. sales at issue. Jd. at 26-27. Thus, Timken argues, even a single 
home market sale which is “most similar” to a large volume of U.S. sales 
would have a significant effect on these results. Id. 

Defendant contends the exclusion of these sales was proper because 
Commerce acted within its broad discretion to determine whether a sale 
is made in the ordinary course of trade. Defendant’s Brief at 11-14. Fur- 
ther, defendant argues Commerce acted consistently with its practice of 
excluding sales allegedly not in the ordinary course of trade when a 
respondent demonstrates the sales were in small quantities at prices 
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that were not representative of the vast majority of sales reported. Id. at 
13. 

NTN echoes the arguments made by defendant, adding that it is for 
Commerce and not Timken to make these determinations. NT'N’s Brief 
at 17-19. 

Commerce calculates foreign market value by following the general 
method prescribed by 19 U.S.C. § 1677b(a)(1)(A). It provides in perti- 
nent part: 


The foreign market value of imported merchandise shall be the 
price, at the time such merchandise is first sold within the United 
States by the person for whom (or for whose account) the merchan- 
dise is imported to any other person * * *. 

(A) at which such or similar merchandise is sold, or, in the 
absence of sales, offered for sale in the principal markets of the 
country from which exported, in the usual commercial quanti- 
ties and in the ordinary course of trade for home consumption 
* * 


19 U.S.C. § 1677b(a)(1)(A) (1988) (emphasis added); see also 19 C.FR. 
§ 353.46(b) (1991). The statute defines “ordinary course of trade” as 
“the conditions and practices which, for a reasonable time prior to the 
exportation of the merchandise which is the subject of an investigation, 
have been normal in the trade under consideration with respect to mer- 
chandise of the same class or kind.” 19 U.S.C. § 1677(15) (1988). 

In addition, “such or similar merchandise” contained in 19 U.S.C. 
§ 1677b(a)(1)(A) requires Commerce to select merchandise in the first 
of the following categories: 


(A) The merchandise which is the subject of an investigation and 
other merchandise which is identical in physical characteristics 
with, and was produced in the same country by the same person as, 
that merchandise. 

(B) Merchandise— 

(i) produced in the same country and by the same person as 
the merchandise which is the subject of the investigation, 

(ii) like that merchandise in component material or materi- 
als and in the purposes for which used, and 

(iii) approximately equal in commercial value to that 
merchandise. 

(C) Merchandise— 

(i) produced in the same country and by the same person and 
of the same general class or kind as the merchandise which is 
the subject of the investigation, 

(ii) like that merchandise in the purposes for which used, and 

(iii) which the administering authority determines may rea- 
sonably be compared with that merchandise. 

19 U.S.C. § 1677(16) (1988). 

Commerce’s decision of whether an importer’s sales are in the ordi- 
nary course of trade is entitled to tremendous deference from this Court 
and the plaintiffs have the burden of demonstrating the sales Commerce 
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excluded from its foreign market value calculation were not outside the 
ordinary course of trade. Mantex, Inc. v. United States, 17 CIT __, 
____, 841 F Supp. 1290, 1306 (1993); see also Nachi-Fujikoshi Corp. v. 
United States, 16CIT__,__—«, 798 F. Supp. 716, 718-19 (1992). 

Timken has not met this burden and the administrative record in this 
case is lacking in substantial evidence to prove otherwise. 

Timken’s argument that Commerce must consider even a single 
home market sale if it is “most similar” to the U.S. sales at issue is also 
without merit. 19 U.S.C. § 1677(16), which sets forth the categories of 
“such or similar merchandise” against which Commerce may compare 
the merchandise under review, grants Commerce broad latitude. This 
provision only requires Commerce to select merchandise “in respect of 
which a determination * * * can be satisfactorily made.” 19 U.S.C. 
§ 1677(16) (emphasis added). Because Commerce is charged with mak- 
ing the determinations to which this provision refers, the assessment of 
whether a determination is satisfactory lies with Commerce. Mantex, 
Inc.,17 CIT at___, 841 F. Supp. at 1306. 

Since the record in this case indicates Commerce considered similar 
merchandise, this Court finds Commerce’s decision to exclude the sales 
at issue from their calculation of foreign market value to be reasonable 
and in accordance with law. 


4. Cost of Production Information: 
After verification, Commerce accepted the information Koyo sub- 


mitted in response to a cost of production questionnaire for home mar- 
ket TRB models. Final Results, 56 Fed. Reg. at 41,514-16. Timken 
contests the cost of production information on the grounds that it does 
not accurately reflect the production costs of the subject merchandise. 
Plaintiff's Brief at 28-42. 

Specifically, Timken argues the information Koyo provided fails to 
reflect the actual production costs of subject merchandise because 
Koyo’s “basic cost” system determines variances on a corporate-wide 
basis and costs at the production line level and then allocates them to 
subject merchandise, and because Koyo determined labor costs on a cor- 
porate-wide basis and then allocated them accordingly. Jd. In addition, 
Timken argues that the reconciliation of Koyo’s financial statements 
with the cost information and variances should not be determinative of 
whether the data reflects actual production costs of subject merchan- 
dise. Id. at 40-41. 

The defendant counters by arguing Commerce is not required to 
accept only model-specific costs. Defendant’s Brief at 14-19. Defendant 
asserts Koyo’s accounting system and allocation of expenses and vari- 
ances reasonably reflect the cost of producing the subject merchandise. 
Id. 

Koyo asserts its cost accounting system conforms to generally 
accepted accounting principles of Japan, provides actual costs and, thus, 
was appropriately accepted by Commerce. Koyo’s Brief at 12-19. Koyo 
argues its cost responses are particularly accurate, given the homoge- 
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neous nature of the products being manufactured (ball bearings) and 
the small degree of variance between its standard and actual costs. Id. at 
14. Koyo asserts its corporate-wide labor rate is not distortive as the 
wage costs do not vary according to the type of bearing produced. Id. at 
15-17. Finally, Koyo asserts that it accumulates and reported all its vari- 
ances and costs by expense type at the plant level and not on acorporate- 
wide basis. Jd. at 17-19. 
In its final results, Commerce rejected Timken’s position stating: 


We verified Koyo’s cost system and found it acceptable. Koyo based 
its costs on the standard cost system used in its normal course of 
business. The standard costs were adjusted by the variances which 
occurred between these standards and its actual costs. The submis- 
sion was not based on prior period costs. The variances were calcu- 
lated by comparing the basic cost to the actual cost of production. 
The Department reviewed Koyo’s model-specific basic costs and 
variances by reconciling them to the financial statements. Koyo did 
not use a corporate-wide variance calculation. Its standard costs 
are adjusted for variances incurred at each factory. Koyo calculated 
the plant-wide variance by comparing the total plant-wide cost of 
production with the plant-wide basic costs, which we determined 
did not distort model-specific costs of production. Furthermore, 
Koyo demonstrated at verification that its cost system appropri- 
ately accounts for the different types of bearings. 


Final Results, 56 Fed. Reg. at 41,514. 


Regarding Koyo’s corporate-wide labor costs, Commerce stated: 


The Department accepted the corporate-wide labor rate because 
the other products produced by Koyo involve manufacturing pro- 
cess similar to the processes for the subject merchandise. The 
Department believes that no distortion occurred as a result of using 
this rate or the associated corporate-wide variance. 


Final Results, 56 Fed. Reg. at 41,515-16. 
According to 19 U.S.C. § 1677b(b) (1988): 


Whenever the administering authority has reasonable grounds 
to believe or suspect that sales in the home market of the country of 
exportation, or, as appropriate, to countries other than the United 
States, have been made at prices which represent less than the cost 
of producing the merchandise in question, it shall determine 
whether, in fact, such sales were made at less than the cost of pro- 
ducing the merchandise. If the administering authority determines 
that sales made at less than cost of production— 

(1) have been made over an extended period of time and in 
substantial quantities, and 

(2) are not at prices which permit recovery of all costs within 
a reasonable period of time in the normal course of trade, 


such sales shall be disregarded in the determination of foreign mar- 
ket value. 


See also 19 C.ER. § 353.51(a). 
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Congress has granted Commerce considerable latitude in determin- 
ing cost of production. The House Report notes: 


* * * in determining whether merchandise has been sold at less 
than cost, the Secretary will employ accounting principles gener- 
ally accepted in the home market of the country of exportation if he 
is satisfied that such principles reasonably reflect the variable and 
fixed costs of producing the merchandise. 


H.R. Rep. No. 93-571, 93rd Cong., 1st Sess. 71 (1973) (emphasis added). 

In addition, 19 U.S.C. § 1677b(b) neither imposes a requirement that 
only actual costs be used nor prohibits the use of allocations, adjust- 
ments or apportionments in determining cost of production. Consider- 
ing this and Commerce’s thorough explanation of their findings which 
are supported by our reading of the administrative record, this Court 
agrees with Commerce on this issue and rules that it acted reasonably 
and in accordance with law. Therefore, Commerce’s determination as to 
this issue is hereby affirmed. 


5. Failure to Conduct Verification: 

Commerce declined Timken’s request to verify NTN’s questionnaire 
response for this review. Final Results, 56 Fed. Reg. at 41,511. 

Timken contends that, because it submitted a timely request for veri- 
fication and no verification has occurred in either of two prior annual 
reviews, 19 U.S.C. § 1677e(b)(3) requires Commerce to verify NTN’s 
response. Plaintiff's Brief at 43-47. To support its position, Timken cites 
Industrial Quimica Del Nalon, S.A. v. United States, 13 CIT 1055, 729 
F. Supp. 103 (1989), where this Court found verification mandatory 
when timely requested and no verifications had occurred in either of the 
two preceding review periods. Plaintiff’s Brief at 46. 

Defendant argues that Timken misinterprets the statute and that the 
Court erred in Industrial Quimica because the Court’s reasoning was 
based upon a decision interpreting a prior version of the relevant stat- 
ute. Defendant’s Brief at 19-23. 

NTN also responds by arguing Timken has misread 19 U.S.C. 
§ 1677e(b)(3) and by distinguishing Industrial Quimica. NTN’s Brief at 
20-24. 

In relevant part, 19 U.S.C. § 1677e(b) states: 


The administering authority shall verify all information relied 
upon in making— 
* of ok * * * * 
es a a and determination under section 1675 (a) of this 
title, if— 
(A) verification is timely requested by an interested 
party * * * and 
(B) no verification was made under this paragraph dur- 
ing the 2 immediately preceding reviews and determina- 
tions under that section of the same order, finding, or 
notice, except that this clause shall not apply if good cause 
for verification is shown. 
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19 U.S.C. § 1677e(b) (1988) (emphasis added). This provision is mir- 
rored by 19 C.ER. § 353.36(a) (1991). 

In other words, verification is mandatory when two conditions are 
met: (1) arequest for verification is made in a timely manner by an inter- 
ested party, and (2) there has been no verification in the prior two 
reviews. It is the second condition which is at issue in this case. 

Clearly, if Commerce were conducting its third consecutive review 
without yet making a verification and an interested party had made a 
timely request for verification, as had occurred in Industrial Quimica, 
Commerce would be required to do so. Industrial Quimica, 13 CIT at 
1057-61, 729 F Supp. at 105-108. In the instant case, however, the chal- 
lenged review is the first administrative review. Therefore, Industrial 
Quimica is distinguished from this case and Timken’s reliance on that 
case is misplaced. 

Timken suggests that this second condition, that there be no verifica- 
tion in the prior two reviews, is met as there has been no verification in 
any preceding review. Plaintiff's Brief at 43. It would be more accurate 
to say we do not yet know whether the second condition has been met or 
not because there have not yet been “2 immediately preceding reviews 
and determinations”. Timken under-takes to create a mandatory verifi- 
cation at the first review upon timely request, in effect, re-writing the 
statute. 

Further, this Court has stated that in a first review, the ITA is 
required to conduct verification only if timely requested by an inter- 
ested party and only if good cause for verification is shown. Torrington 
Co. v. United States, 17 CIT ,___, 832 F Supp. 393, 397 n. 1, (1993). 
Therefore, this Court affirms Commerce’s action as reasonable and in 
accordance with law. 


6. Pre-Sale Inland Freight Expenses in the Home Market: 


Commerce treated NTN’s home market pre-sale inland freight 
expenses as direct selling expenses and, as such, deducted them from 
foreign market value (“FMV”). Final Results, 56 Fed. Reg. at 41,512. 

Timken contests this treatment, alleging it is contrary to law and not 
supported by substantial evidence. Plaintiff’s Brief at 48-54; Plaintiff's 
Reply Brief at 26-28. For support, Timken turns to the relevant statute, 
19 U.S.C. § 1677b(a)(4), and its legislative history which suggest that 
adjustments to foreign market value should be limited to selling 
expenses directly related to the sales under consideration. Plaintiff’s 
Brief at 48-50. Timken argues that, as pre-sale freight expenses may not 
relate to a home market transaction, they should not be deducted as 
direct selling expenses. Jd. at 53. 

Defendant argues Commerce’s practice of adjusting FMV for home 
market pre-sale freight charges is reasonable and implements an impor- 
tant principle of the antidumping law, which is to provide for a fair price 
comparison. Defendant’s Brief at 23-28. Defendant asserts that a con- 
trary practice entails a comparison of an ex-factory price in the United 
States with an ex-warehouse price in the home market, as Commerce 
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does adjust United States price for pre-sale freight expenses. Jd. at 26. 
Therefore, defendant argues, denying the adjustment for home market 
pre-sale freight charges would result in an unfair comparison of prices 
from different points in the chain of commerce. Id. 

NTN echoes the arguments made by the defendant. NTN’s Brief at 
24-28. 

This Court is bound to follow the decision of the Court of Appeals for 
the Federal Circuit which has held that pre-sale home market trans- 
portation costs are not to be deducted from FMV. Ad Hoc Comm. of AZ- 
NM-TX-FL Producers of Gray Portland Cement v. United States, 13 F.3d 
398, 402 (Fed. Cir. 1994). Therefore, this Court remands this issue for 
Commerce to deny the adjustment to FMV for NTN’s pre-sale trans- 
portation expenses. 


7. Collection of Antidumping Duties in Free Trade Zone: 


Commerce neither obtained information regarding TRBs admitted 
into a foreign trade zone nor required the collection of antidumping 
duty deposits on the merchandise. Final Results, 56 Fed. Reg. at 41,517. 
Timken contests this treatment. Plaintiff’s Brief at 55-73. 

Timken alleges Commerce “short-sighted[ly]” and improperly deter- 
mined that “entry” of merchandise pursuant to the antidumping law 
takes place only upon release of the merchandise into the U.S. customs 
territory and not upon its arrival into the geographic confines of the U.S. 
Id. at 55-61. Timken argues that as the focus of the antidumping law is 
on importation of subject merchandise and that importation occurs 
when merchandise enters the geographic U.S., the deposit of antidump- 
ing duties should occur upon entry of subject merchandise into FTZs. Id. 
In addition, Timken points out that foreign merchandise within a FTZis 
considered imported for purposes of all U.S. laws except the customs 
laws of the United States (19 U.S.C. § 81c). Id. at 59-61. Timken then 
argues the antidumping duty statute is not part of the customs law 
of the United States. Jd. at 61-64. Therefore, Commerce should be 
required to collect antidumping duties upon the importation into a FTZ 
of merchandise subject to an antidumping duty order. Id. 

Timken also argues that Commerce erred in not requiring the import- 
ers of subject merchandise to elect privileged status for their imports 
into FTZs pursuant to regulations which require importers of merchan- 
dise subject to an antidumping duty order into a FTZ to elect privileged 
status for the merchandise. Plaintiff's Brief at 64-65, 69-72; see 
15 C.ER. § 400.33(b) (1992) (effective from April 6, 1992). 

Defendant responds by arguing that the reference to “entry” of mer- 
chandise in the antidumping statute unambiguously refers to the 
release of merchandise into the customs territory of the United States 
and does not refer to merchandise admitted into a FTZ. Defendant’s 
brief at 28-33. Defendant further argues that the reference to “customs 
laws” in the FTZ Act (19 U.S.C. § 81c) does include antidumping laws, 
thus exempting merchandise in a FTZ subject to an antidumping order 
from assessment of antidumping duties. Id. at 33-35. Defendant points 
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out that the regulation to which Timken refers which requires import- 
ers of merchandise subject to an antidumping duty order to elect privi- 
leged status for the merchandise was not effective until after the review 
period and publication of the final results in this case. Id. at 35-37. 
Therefore, 15 C.ER. § 400.33(b) does not grant Commerce the authority 
to order the merchandise in question to be admitted into FTZs under 
privileged status. Id. 

Defendant-intervenor Caterpillar Inc. (“Caterpillar”) and NTN agree 
with defendant’s arguments. Memorandum of Defendant-Intervenor 
Caterpillar Inc. in Opposition to Plaintiff’s Motion for Judgment on the 
Agency Record (“Caterpillar’s Brief”) at 4-12; NT'N’s Brief at 28-30. 

This Court has previously ruled on this issue and adheres to its deci- 
sion in Torrington Co. v. United States, 17CIT__,_ _—_—«, 818 F. Supp. 
1563, 1572 (1993). See also Torrington Co. v. United States, 17 CIT ; 
___, 826 F Supp. 492, 494 (1993). This Court finds that the Foreign 
Trade Zone statute on its face exempts foreign merchandise within a 
FTZ from the imposition of antidumping duties until that merchandise 
is brought into the U.S. customs territory, unless some other provision of 
the Foreign Trade Zone statute or the regulations promulgated there- 
under require otherwise. Torrington, 17CITat___ , 826 F Supp. at 494; 
see also Torrington, 17CIT at __, 818 F Supp at 1572. At the time of 
the imports in question there was no statute or regulation that required 
that antidumping duties be imposed on merchandise imported into a 
FTZ until the merchandise entered U.S. customs territory. Therefore, 
Commerce’s determination on this issue is hereby affirmed. 


8. Allocation of Losses to Exporter’s Sales Price: 


In calculating United States price for Koyo bearings, Commerce allo- 
cated losses as well as profits to the “value added” for further processing 
after importation. Administrative Record Public Document Number 
211 at 1. 

Timken argues this practice is contrary to law because 19 U.S.C. 
§ 1677a(e)(3), which allows for reductions in exporter’s sales price for 
further processing of merchandise after importation in the amount of 
“value added,” does not specifically provide for allocating losses to the 
“value added” calculation. Plaintiff's Brief at 74-79. Timken argues 
that by adding back losses incurred by Koyo or its U.S. subsidiary, Com- 
merce defeats the purpose of the exporter’s sales price provision, which 
is to achieve a proxy for the price that Koyo would have charged to an 
unrelated party. Id. at 76-79. 

Defendant points out that this Court has sustained Commerce’s prac- 
tice of allocating losses to the “value added” in the United States as a 
reasonable interpretation of the statute. Defendant’s Brief at 38-39; 
Timken Co. v. United States, 14 CIT 753 (1990). Defendant argues that 
to impose duties upon the value of the imported merchandise only, it is 
not sufficient to merely add the cost of the materials and labor for fur- 
ther processing in the United States without taking into account the 
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loss or profit incurred upon the sale of the product. Defendant’s Brief at 
39. 

Koyo echoes the arguments of the defendant and asserts Timken pro- 
vides no new reasons why the Court should change its position on this 
issue. Koyo’s Brief at 19-20. 

The Court has previously ruled on this issue and adheres to its 
decision in Timken Co., 14 CIT 753. This Court finds that Commerce’s 
practice of allocating losses to the “value added” is consistent with 
the statutory intent that dumping duties be imposed on the value of 
the imported merchandise only. Timken Co., 14 CIT at 755-56; see 
also 19 U.S.C. § 1677a(e)(3). Therefore, Commerce’s determination is 
hereby affirmed. 


9. Clerical Errors: 


Timken alleges that Commerce made six clerical errors which require 
correction. Plaintiff's Brief at 80-87. 

First, as to the NTN final results, Timken alleges improper use of a 
delete command which resulted in the exclusion of certain home market 
models which are most similar to the U.S. models to which they are 
compared. Jd. at 80-81. 

Commerce agrees that the computer program used a delete command 
that resulted in the exclusion of certain home market models for com- 
parison with U.S. models contrary to Commerce’s intent. Defendant’s 
Brief at 40. Commerce believes the error should be corrected by using a 
new command which, in effect directs that “if VCOM is less than 20%, do 
the match.” Id. Commerce states the case should be remanded for 
correction of the delete command, without specifying the command that 
Commerce should substitute for the erroneous command. Jd. 

Timken agrees with Commerce as to the correction that should be 
made. Plaintiff’s Reply Brief at 40. NTN defers to the expertise of Com- 
merce as to what correction need be made. NT'N’s Brief at 30. Therefore, 
this Court remands this issue for correction as suggested by Commerce. 

Second, also as to the NTN final results, Timken alleges incorrect use 
of the DIFMER test which excluded from consideration prior to actual 
model matching home market models which failed the test for any of the 
covered years, even if the models may have been acceptable for other 
years. Plaintiff’s Brief at 81-82. 

Commerce asserts that no error occurred. Defendant’s Brief at 40-42. 
NTN agrees with Commerce. NTN’s Brief at 30. Timken, also, agreed 
with Commerce that no error occurred. Plaintiff's Reply Brief at 40. 
Therefore, this Court affirms Commerce’s action as to this alleged cleri- 
cal error. 

Third, as to the Koyo final results, Timken alleges incorrect program- 
ming language resulting in a distortion of home market prices of roller 
bearing sets split into cups and cones for comparison with U.S. prices. 
Plaintiff's Brief at 82-85. Koyo agrees with Timken. Koyo’s Brief at 20. 

Commerce agrees that the computer program inadvertently dupli- 
cated the set observation each time it created a split cup and split cone, 
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but that the error had no impact upon the calculations because in each 
case the weighted-average foreign market value would be the same. 
Defendant’s Brief at 42-43. Timken later agreed that the error was 
without consequence and correction was unnecessary. Plaintiff’s Reply 
Brief at 40. Therefore, this Court affirms Commerce’s action as to this 
alleged clerical error. 

Fourth, also as to the Koyo final results, Timken alleges an error in 
the program for the exclusion of sales made below cost. Timken alleges 
Commerce failed to tie the results of model-by-model cost-test analysis 
with the sales from which the results derived with the result that the 
program identified certain “real sales” as lacking cost data and/or 
constructed value data. As a result, best information available (“BIA”) 
was erroneously used. Timken asserts Commerce should include a data 
step in the program to merge the cost summary data with the original 
sales data so that all sales records have cost summary information. 
Plaintiff's Brief at 85-87; Supplemental Brief of The Timken Company 
at 2-3. 

Koyo agrees with Timken’s position and urges this Court to remand 
this issue for Commerce to correct this error. Koyo’s Brief at 20. 

Defendant agrees it has committed a programming error, but argues 
that it is harmless. Defendant’s Brief at 43-45. Defendant acknowledges 
that the error did affect a small number of units. Jd. at 44-45. Since this 
case is being remanded for the correction of a programming error as to 
NTN, the clerical error as to Koyo should also be corrected. 

Fifth, as to the Koyo final results, Timken alleges the method used to 
calculate an average margin included unmatched sales in the denomina- 
tor to calculate a percentage margin of dumping. Timken alleges Com- 
merce effectively assigned a zero margin to unmatched sales and diluted 
the average dumping margin applied to all other sales. Commerce 
intended, however, to calculate a margin of dumping for all U.S. sales 
which were matched either with constructed value or foreign market 
value and then to apply that margin (as BIA) to any unmatched sales. 
Timken proposes program instructions to correct this alleged error. 
Supplemental Brief of The Timken Company at 3-6. 

This Court remands this issue to Commerce to determine if a clerical 
error occurred and, if so, to carry out any necessary correction. 

Lastly, also as to the Koyo final results, Timken alleges that no trans- 
action-specific margin of dumping was computed for transactions 
matched with constructed value because no values are calculated for 
home market commissions or home market indirect expenses in the 
long program step where transaction-specific margins are calculated. 
The absence of values for home market commissions and indirect 
expenses results in no foreign market value for these transactions. Tim- 
ken proposes program instructions to correct this alleged error. Supple- 
mental Brief of the Timken Company at 6-8. 

This Court remands this issue to Commerce to determine if a clerical 
error occurred and, if so, to carry out any necessary correction. 





U.S. COURT OF INTERNATIONAL TRADE 


CONCLUSION 


In accordance with the foregoing opinion, this case is remanded to 
Commerce to account for the allegedly missing cost of production data 
and to use BIA if Commerce did not receive the requested data and did 
not exercise its broad discretion to deem the data unnecessary; to reclas- 
sify discounts and rebates to ESP as direct selling expenses; to deny the 
adjustment to foreign market value for home market pre-sale freight 
expenses; and to correct certain computer programming errors. Com- 
merce’s determination is affirmed in all other respects. Remand results 
are due within ninety (90) days of the date this opinion is entered. Any 
comments or responses are due within thirty (30) days thereafter. Any 
rebuttal comments are due within fifteen (15) days of the date responses 
or comments are due. 
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U.S. Court oF INTERNATIONAL TRADE, 
OFFICE OF THE CLERK, 
New York, N.Y., May 26, 1994. 


NOTICE 


Pursuant to 28 U.S.C. § 2071(b), notice is given of certain proposed 
amendments to the Rules of the United States Court of International 
Trade. The proposed amendments were recommended by the court’s 
Advisory Committee, which was appointed pursuant to 28 U.S.C. 
§ 2077(b). The proposals amend Rule 1, 4, 11, 12, 13, 41, 45, 50, 52, 54, 
56.2, 58.1, 83, 84 and 85, and add new Rule 4.1 and new Forms 1A and 
1B. 

This notice is given to provide the public, the bar and others inter- 
ested in the work of the U.S. Court of International Trade and an oppor- 
tunity to comment on the proposed amendments. The comment period 
is open until Friday, July 29, 1994. 

A copy of the proposed amendments may be obtained by contacting 
Leo M. Gordon, Assistant Clerk, at 212-264-7090. 

JOSEPH E. LOMBARDI, 
Clerk of the Court. 
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